DISCOVERY SUBCOMMITTEE REPORT
ON ELECTRONIC DISCOVERY

To: Advisory Committee on Civil Rules

From: Myles Lynk and Rick Marcus

Date: April 14, 2003

Re: Proposal for effort to draft possible rule changes to

address the problems of electronic discovery

This memorandum introduces the Discovery Subcommittee's
proposal that it undertake to draft possible amendments to
address seven issues ralsed by discovery of digital data, and

identifies some of the concerns associated with those issues.
T Initial introduction of these issues

In 1596, when the Advisory Committee launched its Discovery
Project and the Discovery Subcommittee was first appointed, the
Subcommittee undertook to determine which issues might warrant
rule changes. One method of evaluating this gquestion was to
convene conferences of lawyers and learn their views on which
changes might prove useful. A mini-conference was therefore held
in San Francisco in January, 1997, and a full Committee two-day
conference followed at Boston College in September, 1997. These
and related activities produced a long list of possible changes
that were considered by the full Committee at its October, 1997,
meeting, leading to instructions to the Discovery Subcommittee to
attempt to draft actual amendment proposals in a number of
specified areas. Some of those drafting efforts did not bear
fruit, but the overall effort led to the 2000 amendments to the

discovery rules.

One topic arose repeatedly during the various interactions
with the bar in 1997 that had not been raised before -- problems
with discovery of electronically-stored, or digital, information.
Repeatedly, lawyers told the Committee that this was an area that
urgently needed attention, and that the difficulties presented by
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this form of discovery could, in some cases, dwarf the problems
with hard-copy discovery on which the Committee had focused in
light of previous episodes of rule amendment.

It was thought impossible to give sufficient attention to
this new subject during the 1997-99 period for a variety of
reasons. First, the subject was new and the dimensions of the
problems, if any, were not clear. Second, it was not clear
whether these discovery problems were so distinctive as to
justify special treatment in the rules. Third, there were few,
if any, models for responding by rule to these issues. Fourth,
it seemed that the terrain was constantly shifting, and that a
rule amendment might be overtaken by technological or other
developments. Accordingly no effort was made to include rule
change proposals about this topic in the package of amendments
ultimately adopted in 2000.

IT. Subcommittee's study of problem in 2000

The frequent expressions of concern about digital discovery
did not abate, and the Subcommittee began to attempt to gain a
fuller appreciation of the nature of the issues raised and the
range of possible solutions in 2000. David Levi and Rick Marcus
attended a meeting of the ABA Section of Litigation in January,
2000, which included an open-mike session on electronic
discovery. In March, 2000, the Subcommittee hosted a mini-
conference in San Francisco devoted to initial evaluation of the
issues, and in October, 2000, it held another mini-conference, in
Brooklyn, to give further consideration to the issues and,
specifically, to consider the possibility of beginning work on

amendments in a number of areas to respond to these concerns.

The returns were mixed. Although there were strong

assertions that the problems urgently required attention, there
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was also considerable uneasiness about using the rule process to
respond to these issues. After these conferences, materials
about these questions were circulated to the full Committee.
Largely as a conseguence of the mixed response, the Subcommittee
did not proceed then to attempt to frame possible amendments.
Instead, the topic was kept on the Subcommittee's calendar in

order to monitor developments.

One set of developments was the emergence in a few places of
rules or recommended practices to deal with this set of issues.
Texas adopted a civil rule specifically keyed to discovery of
electronically-stored materials. See Tex. R. Civ. P. 196.4. At
least three district courts adopted local rules addressing this
form of discovery. See E. & W. Dist. Ark. L.R. 26.1(4); D. Wyo.
L.R. 26.1{(d) (2} (B). BAnd the ABA adopted Discovery Standards
that, in part, addressed the issues raised by this form of
discovery. See ABA Discovery Standard 29. Copies of these
various provisions are attached to this memorandum. In addition,
we understand that the District of New Jersey has a local rule
under consideration, but the fate of that possible amendment

effort is not currently know.

Over time, a body of caselaw began to appear, dealing with

these questions on an ad hoc basis under the current rules.®

! gee, e.g., Murphy 0il USA, Inc. v. Fluor Daniel, Inc., 52
Fed. Rules Serv. 3d 168 (E.D. La. 2002); Rowe Ent. w. William
Morris Agency, 205 F.R.d. 421 (S.D.N.Y. 2002); In re Bristol-
Myers Squibb Securities Litigation, 205 F.R.D. 437 (D.N.J. 2002);
Simon Property Group L.P. v. MySimon, Inc., 184 F.R.D. 639 (S5.D.
Ind. 2000); United States ex rel. Koch w. Koch Indus., Inc. 197
F.RE.D. 488 (N.D. Okla. 1999). Please note that these cases are
cited as illustrative, and not as embodying rules that the
Subcommittees might urge be adopted by amendment.
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IIT. More recent review of these issues

The Subcommittee's activities over the past vear have been

prompted by a number of developments.

(1) Frecuent CLE events and articles: Concern in the bar

about this set of issues has continued. One illustration of this
concern is the frequency of continuing legal education and
similar events that focus on this topic. The Federal Judicial
Center has begun monitoring these events, and has logged nearly
250 of them since January 1, 2001 -- more than two per week. The
FJC has set up a database with information on these CLE events
that can be accessed by Committee members using a protocol that
can be obtained from Ken Withers of the FJC. Articles about the
questions presented —- often focused on the difficulty of
handling these new problems -- have also frequently appeared in
the legal press.® At the same time, various developments have
emphasized the importance of access to electronically stored
information to illuminate issues in litigation. Repeatedly, for
example, important investigations concerning possible misconduct
in the securities or other industries have depended on e-mail and

other electronically stored material.’

2

See, e.g., Ballard, Digital Headache: E-Discovery Costs
Spar Into the Millions, and Litigants Seek Guidance, Nat. L.J.,
Feb. 10, 2003, at Al8; Nimsger, Digging for E-Data, Trial
Magazine, Jan. 2003, at 56; Mariano, Missing Links: Lawyers
Discover an Internet Time Machine that Resurrects 0ld Web Pages,
Calif. Lawyer, Jan. 2003, at 27; Krause, Discovery Channels:
Electronic Documents Are Vital to Building a Case, So Don't Get
Papered Over, ABAJ, July, 2002, at 49; Noble, Dangers in E-
Discovery, Legal Times, June 3, 2002, at 35. These are cited as
illustrations, not necegsarily as sources of guidance for the
Committee.

* For illustrations, see Cassidy, The Investigation: How
Eliot Spitzer Humbled Wall Street, New Yorker, April 7, 2003, at
54, 57 (reporting that "[s]lince 2001, the Securities and Exchange
Commission, Wall Street's primary overseer, has regquired firms to
save all their e-mails for at least three years, in case






